Proposed NIST Interpretation and Implementation of HAVA Section 231(b)

HAVA Section 231(b)(1) states that the Director of NIST shall conduct an evaluation of independent, non-Federal laboratories and shall submit to the Commission a list of those laboratories the Director proposes to be accredited [by EAC].  Section 231(b)(2) states that the Commission shall vote on the accreditation of any laboratory... and no lab may be accredited for purposes of this section unless its accreditation is approved by a vote of the Commission.  The Commission interprets this language to mean that the EAC, not NIST, is the accrediting body.

The law does not dictate the manner by which the NIST Director evaluates laboratories for submission to the EAC.  NIST has chosen to utilize the National Voluntary Laboratory Accreditation Program (NVLAP) to fulfill this requirement, i.e., the list submitted by the NIST Director will be composed of laboratories that have been accredited by NVLAP in the Voting Systems Testing Laboratory Accreditation Program.  This provides a sound basis for that recommendation, utilizing a program that:

· is established in the Code of Federal Regulations (15 CFR Part 285);

· has been evaluated as being in conformance with international requirements for accreditation, providing transparency for the applicant laboratories and additional credibility for the process;

· has established procedures for handling complaints and appeals, which provide due process through to the Director of NIST;

· accredits laboratories for a defined scope of accreditation that they have been found competent to perform.

The use of NVLAP accreditation as the basis for evaluating laboratories for submission to the EAC does not preclude EAC from issuing its own, distinct accreditation.  Section 231(b)(1) states that laboratories are to carry out certification, decertification, and recertification of voting systems.  NVLAP can only accredit laboratories for testing, and NVLAP-accredited laboratories would be referred to as Voting System Testing Laboratories.

The certification activities, which are beyond the scope of the NVLAP program, would be the scope of the EAC accreditation.  Laboratories meeting those additional requirements and approved by a vote of the EAC would receive a different designation, such as Voting System Testing Authorities.  Only VSTAs would be listed on the EAC website as being permitted to submit a “Test Report for EAC Certification” to the EAC.  NVLAP would communicate any changes in status of its accredited laboratories to the EAC, but the EAC would retain authority over determining the status of their accreditation.  This distinction is also consistent with Section 231(b)(2)(B), which allows for the EAC to accredit laboratories that are not recommended by NIST.

NVLAP is in the process of finalizing the documentation for the Voting Systems Testing LAP and publishing a Federal Register Notice announcing the program.  If the above approach is acceptable, the program handbook and FRN will be modified to more explicitly describe the distinction between NVLAP-accredited VSTLs and the EAC accreditation process.  Any significant changes to the function of the NVLAP LAP would require development of an alternative decision process with EAC, and necessitate corresponding revisions to the program documentation.
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